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Abstract:

Agreement exists among both scholars and critasttie International Military Tribunal for the
Far East following World War I, the so-called “Tyak Trial”, was a highly politicized victor’s
justice that exerted a minimal impact on the Japap®pulation’s collective memory of the
atrocities committed during the war. Legal schdfark Osiel is one such critic. Osiel has
argued that war trials must act as a pedagogicahmef retelling the committed atrocities to the
population at large and serve as a legal commeioortr a war-torn society to induce it to
transform into a liberal democracy. This papelaalty engages with Osiel’'s argument by
illustrating the Japanese perspective towards tkyd Trial, and argues that while the Tokyo
Trial did exert a significant impact on Japanestdnical consciousness, the pedagogical
potential of the Trial was grossly undermined bydO&ar politics, which engendered,
according to Madoka Futramura (2008), a “cynicistd apathy” among the Japanese about the
“justice” allegedly introduced by the Allies. Y¢his work does not intend to defend the
Japanese failure in coming to terms with its pRather, it argues that it is not the judgments per
se that evoke public debate over the issue of ogmainerms with the past, but recognition and
acknowledgment of the incompleteness of the prooksgal-based justice that obliges those in

the present to reinterpret and retry history.
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population at large and serve as a legal commeroorfr a war-torn society to induce it to
transform into a liberal democracy. This papelaalty engages with Osiel’'s argument by
illustrating the Japanese perspective towards tkyd Trial, and argues that while the Tokyo
Trial did exert a significant impact on Japanestdnical consciousness, the pedagogical
potential of the Trial was grossly undermined bydd&ar politics, which engendered,
according to Madoka Futramura (2008) cgrficismandapathy among the Japanese about the
“‘justice” allegedly introduced by the Allies. Y¢his work does not intend to defend the
Japanese failure in coming to terms with its pRather, it argues that it is not the judgmepes
sethat evoke public debate over the issue of contarigrms with the past, but recognition and
acknowledgment of the incompleteness of the prooksgal-based justice that obliges those in
the present to reinterpret and retry history.

In his 1997 inquiry into deliberate attempts topdmy criminal trials to construct
coherent collective memories and to transform wan-societies into liberal democracies in the
aftermath of state-sponsored atrocities, Mark G#isgussed two forms of solidarity: mechanical
and discursive. The concept of “mechanical soltgaras analyzed in depth by Emile
Durkheim (1933) who argued that mechanical soligaan be constructed through a country’s
common history and shared values resulting fron suttial. Because the cultural value or
morality of a society cannot be empirically demaoaistd, Durkheim suggests that law is to be
utilized as a visible symbol of society’s solidgrés well as the reflection of the consciousness
of the society.

Osiel, however, argued that such a conception char@cal solidarity can be achieved
only “when virtually all members of society sharpaticular view of justice” (p. 36) and

therefore does not represent a realistic objecRather, he asserts that a criminal trial should



result in discursive solidarity where disagreemamis debates over the outcome of the trial,
including debates over who the guilty parties arfeo the implementers of justice are and what
responsibility the nation should bear, freely ereeaigd interact with each other and with all
parties respecting the retributive element of gestioncerning the past acts of wrongdoing (p.
51). In sum, courts no longer serve to reaffirmdemocratic values of the community, but
rather become public sites where different naregtiand interpretations of the past compete for
legal recognition (Brook 2001, p. 675). Osiel's tmion was that through this legal process,
criminal trials can shape the collective memoryast crimes by acting as a pedagogical agent
(p- 2).
On 3 May 1946, chief prosecutor Joseph Keena8.{Wpened the International War
Tribunal for the Fast East in Tokyo with the folliony statement:
We must reach the conclusion that the Japaneséepi@mselves were utterly within
the power and forces of those accused and to sdehtavere its victims. With the
permission of the tribunal we point out that thecés of occupation, who have the full
power under the terms of surrender to implemerteit®s in such manner as they should
see fit, have given full opportunity to the Japanpsople to the world to observe the fair
manner in which the same is being conducted.
Keenan'’s statement indicated that the Tokyo Tiralked at not only prosecuting the individual
wartime leaders responsible for war crimes, bud atsconstructing a particular historical
narrative. This narrative was to present the Jeggmpeople, along with the Emperor, as having
been “misled” by the Imperial Army into launchingdawaging a destructive war. The natural
conclusion of such a narrative is that the Japapesple themselves were victims of the

totalitarian regime. Boister Cryer (2008) has adgtiat, as a result, Japanese war narratives

remained inchoate by virtue of the absence of aaytion of the role of Emperor Hirohito and



of the experiences of Asian victims of Japanesergalism from the official legal and historical
analyses presented by the trial (p. 313).

Many scholars, therefore, claim that the Tokyalliailed to offer an avenue whereby
reconciliation between Japan and its neighborsdcbelachieved (Futamura, 2008,

p. 112). Oisel agreed with this interpretations h#e noted:

Had the legal narrative encompassed this much wadheye of war crimes, and had been

staged to maximize sympathy for its victims (sushhe comfort women, whose material

prospects after the war became nil), the impactapanese opinion might have been

greater. It might even have resembled that of thecAwitz trials. (pp. 182-183)

In sum, these scholars posit that the crucial domssf Asian victims and the failure to officially
recognize the Emperor’s role within the officiabpeedings of the Tokyo Trial prevented it from
serving its pedagogical purpose of recasting thenagative and contributing to the
development of a historical consciousness amongddphanese nation.

However, the subject of Japanese collective respitihsfor its aggression in Asia did
appear with regularity in the editorials of Japaeswspapers following the completion of the
Tokyo Trial. The 5 November 1945 editionA$hiaShimburpublished an editorial examining
the radicalization of the Imperial Army’s lines@mmand, a process that ultimately sealed the
fate of Japan and its Asian victims. It concludsdalows:

We failed to resist such an aggressive policy dutive war..Therefore, we, the

Japanese nation, cannot be exempted from theaguailthe responsibility for the

destructive war. (Translated by author)

The Nanking Massacre was also discussed in detakberal national newspapers, including the

fact that the incident had drawn the Japanese gment severe criticism from the international

community; yet official responsibility for the cras was never admitted (Honp. 42).



The judgments rendered by the war trials agaires&military leaders were also the
frequent subject of discussion, as was the inesd#tyaf Japanese totoresponsibility for the
war. Franziska Seraphim (2008) has shown thatetime &nd idea of “war responsibility” had
become a common feature of the national conversafithe time. She notes:

War responsibility was a socio-political issue éinge when democratization embodied

everybody’s hope for a new and greatly changedespdt was a moral issue dictated by

the war experience and postwar devastation, ametame an intellectual issue as

academics, writers and critics debated the coapgtoach to this complex problem. (p.

208)

What these debates among the Japanese intellgerdgate is that, while the Allies and
their Japanese collaborators sought to constritaiel’ national identity in post-war Japan by
absolving Japanese collective guilt and resporitsiprhany Japanese were in fact calling upon
the nation to accept collective guilt and respatigiidor the war as a central feature of their
national identity. To be sure, it was apparenhmeyes of the Japanese population that the
Tokyo Trial representedictor’s Justice Yet, these same Japanese critics refused tostigine
trials in their entirety, attempting instead towlfaom them a pedagogical resource with which
to reckon the Japanese nation’s political, rathentegal responsibility.

Nonetheless, the issue of quickly faded fromnthtonal post-war debate. First and
foremost, the growing pressures exerted by theyemlerging Cold War mentality quickly
dissolved any sense of “justice” brought by thaesll As the situation on the Korean peninsula
became of great international concern, severainggeaClass A war criminals were quickly
rehabilitated and returned to the political aremaile lower-ranking Japanese soldiers and
civilians, who had acquiesced to their commandantiers in the name of the Emperor, were

executed by the Allies outside of Japan. The starfehis latter group became an important

source of much popular literature and film, gaimimige recognition in the process. This reality



served to generatg/nicismandapathyamong the Japanese population towards the justice
allegedly introduced by the Allies in the name wilization and peace (Futamura, 2008, p. 79).
Thus, it was not necessarily the Tokyo Trial oMistor’s Justice naturper sethat failed to
bring about discursive solidarity in Japan. Rathe,realist international politics pursued in the
post-Trial period disrupted Japanese aspiratiofismading a reconciliatory way of dealing with
the past. Given these Cold War realities, it caangeied that the apathetic and cynical Japanese
perspective that evolved towards the Tokyo Triallddhave emerged even if the trial had dealt
with the full range of Japanese crimes. Even wasg,acknowledgement of the severity of
these atrocities would have been grossly underntimedigh the quick political rehabilitation of
those responsible for most of these crimes.
The processes of transitional justice often leaithé construction of legitimate and
illegitimate victims. The former are honored andithpain purified through the promise of a
country’s transition from a dark-age to a new anfied future. The latter are excludedagect
of history. Friedrich Nietzsche described the phun of this binary history through the
distinctive concepts of “monumental history” anditical history” and argues that it is the latter
that evokes the moral imperative to re-examineohysas follows:
If the man who will produce something great hasinefehe past, he makes himself its
master by means of monumental history...and only hhese heart is oppressed by an
instant need and who will cast the burden off gt anice feels the need of critical history,
the history that judges and condethns

Indeed, contemporary Japan has begun discussingste of war responsibility and to

recognize its failure of coming to terms with trespwhen presented with a critical history of

! Friedrich Nietzsche’She Use and Abuse of History for Lif@957 cited from Shoshana Felman 2000, 1.



those who had been forgotten from its monumentbhy. These critical histories have
appeared like a ghost following the end of the Gofar.

Cho-mun San, a 26 year old Korean guard of a POWpantrolled by the Imperial
Army, was executed by the Allies for his abuse tied POWSs. According to the prosecutors,
he had fed POWSs poor food which had made them $lok fact was that it was the only food
available at the time, not only for the POWs bsbdbr himself. Before he was hung, he left a
will that read: even as a spirit, | want to drift somewhere in thzld... If not, at least, | want
to remain in someone’s memory (Takahashi, 2005, p. 84). His will only becamscdvered
in 1991. South Korean human rights lawyers andvigtsi who were examining the operation of
the POW camp demanded that the Japanese goveraokemwledge his innocence in order to
restore his dignity. While the Japanese governmegatted responsibility for Cho-mum’s death,
his story served to inform the Japanese publicKlbatans as well as Japanese had been
executed for unjust reasons, evoking within thelipidbsense of the impossibility of achieving a
historical settlement of his death. Cho-mum’s alse served to illustrate the complex situation
facing colonial subjects, who while not being teshas equal human beings by their colonial
master could nonetheless be charged with equalesr more severe criminal charges.

Likewise, in the Women'’s International War Crimeasbtinal of 2000 in Tokyo, one
former comfort woman, being at a loss for words:tpress her pain, suddenly pulled off her
traditional Korean dress and exposed the scar erobher breast that had been cut off by the
sword of a Japanese soldier. The audiences irotlm, clespite their will to avert their eyes from
the painful sight, were compelled to see her losast as signifying her incapacity to speak as
well as the unrepresentability of the violence catted upon her body. Through such actions,

the audience recognizes the very fact that her mgara pain cannot be conveyed through



words or names. Legal terms like “crimes againshdmity” or “war crimes” only intimate in

vain these traumatic experiences. The emergenitesé critical histories and memories re-
opens the past, disrupts our understandings o€gysaw and humanity, deconstructs our
conceptions of the past, and compels us to filiggyes of what the legal processes has ignored,
betrayed or failed. As Mario Di Paolantonio (20045 noted:

The meaning of justice itself is “incomplete”, aprise to remember what was never a

presence; a promise to write and attempt to rigidtwan never fully be re-presented

within the possible present protocols of understamdp. 470)

Viewing justice through this optic of incompletesgsather than as a success to be achieved
through the successful completion of a trial, seteemaintain the moral imperative of retrying,
reinterpreting and rewriting history. Through thi®cess, we seek to find out how and what the
stories of past victims signify to us and how wa address their loss.

By its very nature, law combs through mountainewflence, seeking to apply the most
“appropriate” term for each case based upon thdeeee and the precedents of previous crimes
and the experiences of legal predecessors. And whers completed this self-proscribed task
within its own established protocols, it proclaithat justice has been served. Thus, law seeks
the establishment of a legacy and the construai@monumental spectacle for future use.

However, law cannot always accommodate or respmtitbise whose experience cannot
be shaped into words because of the incommensityabittranslatability and thus
unrepresentability of their lived experience. Thmeemories thus do not become incorporated
into the construction of monumental history becaafsés unrepresentable nature; nonetheless its
presence never completely disappears. These mesrae sensed, but ignored until such a time
presents itself where they emerge suddenly andwurfor remembrance. Employing the case of

Japan, this paper has argued that it is not thggmedtsper sethat evoke public debate over the



issue of coming to terms with the past, but the wacompleteness of the legal justice that
evokes within us a sense of responsibility to resfio those forgotten from history. Events
such as the unearthing of the will of a Korean PEAMp guard or the inability of a former
comfort woman to express her experience triggeo g® beyond the realm of legal justice and
prompt us to imagine the dead others whose memanigsvills have remained unknown.
Through their actions, we come to recognize theeraifve of retrying and reinterpreting history

by keeping history open to further interpretatiaesjsits and acts of mourning.
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